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President’s Notes 
Ernie Lewis, KACDL President, can be reached at ernie.lewis@gmail.com 
 

It is a real honor to serve as KACDL President for 2016.  I have had the 
opportunity to help with the genesis of KACDL in 1986 after the passage of so-
called “truth-in-sentencing”, and served on the original board with some of the 
giants of our association, including Frank Haddad, Charles Coy, Bill Johnson, and 
many others.  I served as Rules Committee Chair for many years  

in the early 1990’s.  After I retired as Public Advocate, I tried to fill the big shoes of Bob Lotz as the KACDL 
Legislative Agent.  And now I follow Bill Deatherage, who led us ably as KACDL’s President throughout 
2015. 
 
One of the things I have learned over the years is the power of goals.  Goals state our vision.  Goals 
express our priorities.  Goals drive action.   
 
I was pleased with our board meeting in February when the board agreed upon four goals for 2016.  
Please look at these goals and see what you can do to help us achieve them this year.  While doing so, 
don’t forget the things that KACDL does so well all year long:  advocating at the General Assembly for a 
fair criminal justice system; educating our members through the annual conference, our media training in 
the spring, and our two DUI seminars; protecting our members through our Strike Force; advocating for 
justice through our Amicus and Rules Committees. 

Here are the four goals: 
 
400 PAID MEMBERS BY THE END OF 2016.  Ours is the primary association of criminal defense lawyers in 
Kentucky. We know there is strength in numbers.  We should have every private criminal defense lawyer 
and every public defender in Kentucky as part of our association. 
 
A part of this goal is to increase our membership among younger lawyers.  This includes having a younger 
board.  Many of us have been on the board since 1986, when we began.  That’s both one of our strengths 
and one of our weaknesses.  If you have younger lawyers in your firm or office, encourage them to join 
KACDL.  We are stronger together! 
 
Julie Kaelin, David Ward, Amy Hannah, and Brent Cox are the board members working to achieve this goal. 
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PASS A FELONY EXPUNGEMENT BILL.  Bob Lotz wrote the first draft of this bill in the early 2000’s.  He advocated for 
it until he stepped down as our legislative agent in 2008.  This bill has passed consistently in the House but not in the 
Senate.  There is a lot of support for the bill, including many in the business community.  Do what you can to help us 
pass this vital piece of re-entry legislation by contacting your state senator. 
 
Rebecca DiLoreto, board member and legislative agent, is the board member charged with achieving this goal. 
 
DOUBLE THE ATTENDANCE AT OUR TWO DUI SEMINARS.  KACDL has been the primary trainer on DUI related issues 
for the past 2 decades, primarily through the good work of Will Zeveley and Jerry Cox.  Any lawyer handling a DUI 
case should make sure they have attended these DUI seminars.  The first of these will be April 29th at the Galt House 
in Louisville.  Bubba Head, author of 12 books on DUI and one of the nation’s leading DUI lawyers, will be our 
featured presenter. 
 
Board members Will Zeveley and Rachael Neugent will be working to achieve this goal. 
 
DEVELOP A RAPID RESPONSE IN THE MEDIA.  KACDL began when we realized that we were not being heard in either 
the halls of the General Assembly or in the court of public opinion.  The board decided that we should create a Rapid 
Response effort.  Julie Kaelin and Karen Faulkner will be responding in the Courier Journal.  Rebecca Diloreto will be 
responding in the Herald-Leader and Frankfort State Journal, and Bill Deatherage will be responding in the Paducah 
Sun and the Hopkinsville’s Kentucky New Era.  If you would like to be a Rapid Responder, let me know.   
 
These are four worthy goals.  They are achievable and they are measureable.  But they can only be achieved by an 
active board and an energized membership.  Please do what you can to help us achieve these goals. 
 
Ernie Lewis 
KACDL President 
 

Primary Bills of Concern in the 2016 Legislative Session February 2016 
Rebecca Ballard DiLoreto, KACDL Legislative Agent, can be reached at: rebecca.diloreto@gmail.com or (859) 327-3990 

 

 
Kentucky’s legislature took off with a bang in January. Kentucky alternates between large and short 
legislative sessions. This session was a long one.  
 
Positive Legislative Efforts that KACDL Favors: 
 
KACDL has worked hard on passage of four legislative efforts while also supporting DPA’s work on 
passage of a bill to permit cell phone usage in the jails and detention centers by criminal defense 
attorneys.  
The four bills we have worked to support include two devoted to expungement of offenses, one 
creating a new class of Gross Misdemeanor offenses and a fourth devoted to making improvements 
to the previously accomplished juvenile code reform.  
 
Adult Felony Expungement: The expungement effort began in the House with a bill by Rep. Darryl 
Owens, Chairman of House Judiciary. Senators Webb, Thomas, Clark and Neal also had a companion bill ready to roll in the Senate.  
HB 40 on expungement passed in the House and went to the Senate in short order. However, Senate Leadership has taken a bit 
more time to evaluate the next steps they would take in the Senate on the effort. Senator Stivers has spoken in favor of vacating 
the designated felony offense rather than expungement alone. He contends that a vacation of the judgement and then a dismissal 
and sealing of the record allows those who secure this step to thereafter state that they have had no felony conviction. We 
expected opposition to this effort, but it has been surprising the numbers of groups who oppose expungement of any kind.  
KACDL has been active encouraging its members and its partners to contact Senate Leadership and request a robust expungement 
and restoration of rights bill this session. We expect a senate version to be filed March 3rd. More news to come.  
 
New Category of Offense-Gross Misdemeanor: Our second large push has been in support of HB 412 filed by Rep. Brent Yonts. 

mailto:rebecca.diloreto@gmail.com
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This bill would create a new class of misdemeanor called Gross Misdemeanors, the penalty attached being up to 24 months in jail. 
The crimes identified for this classification are purely financial ones including flagrant nonsupport, criminal possession of a forged   
instrument and forgery. We anticipate having this bill heard March 9th or March 16th in House Judiciary. It will be important for 
KACDL membership to communicate the value of this legislation to members of the House and Senate Judiciary.  
 
Juvenile Felony Expungement: Our third bill would amend the expungement provisions in KRS Chapter 600 to include most felony 
adjudications for minors adjudicated on public offenses.  
 
SB 200 Cleanup-Juvenile Code Reform: The final large positive legislative effort applies to reforms to SB 200 or the Juvenile Code 
Reform. Amendments there include incorporating a larger reference to restorative justice, cleaning up runaway provisions and 
addressing racial disparities in government systems that should be designed to serve children but do so in a racially disparate and 
harmful manner.  
 
BILLS TO FIGHT: 
We have had many bills to oppose. Most include adding new categories to Assault Third Degree, enlarging the crimes subject to 
the violent offender category of 85% parole eligibility and enlarging DNA collection to include mandatory collection for all of those 
arrested on felony offenses. KACDL has spoken in opposition to these bills and had a very small modicum of success in reducing 
their harmful effects.  
 
Bill Placing Hurdles to Defense Access to Critical Material Evidence in Pornography Cases: Two bills that have demanded a great 
deal of legislative advocacy include a bill written to pay back our former KACDL president, Bill  Deatherage,  and  his co-counsel in 
a set of cases out of Christian County. SB 130, sponsored by Senate Judiciary Chair Westerfield was entitled An Act Relating to Child 
Pornography. The purpose of the bill was described in writing thusly to:” Create a new section of KRS Chapter 531 to exempt: peace 
officers; prosecutors, their personnel, and experts; judges, jurors, and other court personnel; criminal and civil defense counsel 
and their personnel; and litigants from prosecution, while acting within the scope of their duties.” However, the real purpose of 
the bill and title that should have been bestowed upon it is: An act designed to limit defense access to the discovery they would 
otherwise be entitled to when client is charged with an offense involving pornography. KACDL opposed the bill in writing and 
testimony. Some changes were secured but in essence the bill which passed out of the Senate is designed to make it more difficult 
for the lawyer for an accused to gain access to the most damning evidence against their client for purposes of pretrial preparation. 
The bill currently sits in House Judiciary with the hope that it will not be heard.  
 
Bill Designed to Weaken a Defendant’s Constitutional Rights: The last bill in discussion here impacts our constitution. Outside 
agitators from California have come with highly monied backing to promote an amendment to our constitution that would give 
alleged victims in Kentucky equal rights to defendants and the prosecution. The bill can be found online at 
http://www.lrc.ky.gov/record/16RS/SB175.htm. It passed the Senate on March 1st with a floor amendment that addressed our 
complaint concerning the original language’s evisceration of an accused’s discovery rights and spoke to some other complaints we 
raised.  However, members will continue to be asked to contact their legislators with strong opposition. The California contingency 
claims that the bill has no impact on an accused’s rights, yet by its plain language it states that victims shall have equal rights and 
their rights shall be enforced at least as vigorously as that of defendants.  
 
Abolition the Death Penalty: Finally, we have stood, once again, in favor of abolishing the death penalty in Kentucky. The letter 
submitted on our behalf to the primary bill sponsor is attached below. 
We welcome everyone’s participation in our work at the Kentucky legislature. If you would like to testify or contact your legislator, 
or you simply have a question or idea on a legislative matter, please don’t hesitate to give your legislative representative a call. Her 
contact information is below. 
 
Respectfully Submitted by 
Rebecca Ballard DiLoreto 
KACDL Legislative Agent 

 
 
 
 

http://www.lrc.ky.gov/record/16RS/SB175.htm
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Z’s DUI Tip 
Wil Zevely can be reached at wzevely@aol.com 

 

Is a preliminary breath test less than 0.080 admissible at trial? 

       To answer this question we must review several statutes and cases. 

       KRS 189A.100 states that law enforcement agencies may administer preliminary breath tests using devices or equipment 
which will insure an accurate determination of blood alcohol content. Such tests may be administered in the field to a person 
suspected of violating 189A.010 before the person is arrested. A person’s refusal to take a preliminary breath test shall not be 
used against him in a Court of law or in any administrative proceeding.  

        KRS189A.104 is titled “alcohol or substance testing subject to refusal or enhancement of penalties under KRS Chapter 189A.”  
This statute states the only alcohol testing that is subject to refusal or enhancement of penalties is a breath analysis by a machine 
installed, tested and maintained by the Commonwealth for that specific purpose at the police station or detention facility. The 
Statute specifically states that the results of any breath analysis by an instrument other than one specified in this Statute shall be 
inadmissible in Court.  What effect the title has on this Statute has not been directly addressed by the Court of Appeals or the 
Supreme Court. In dicta, Crouch vs. Commonwealth, 323 SW 3d 668 (Ky 2010) an unrelated case has stated that the title is only 
one consideration in the interpretation of a Statute. 

         Greene vs. Commonwealth, 244 SW 3d 128 (KY App 2008) holds that the PBT is admissible to establish probable cause. This 
case says that pass/fail is admissible. Clearly, the PBT is not admissible at trial.  

         Stump vs. Commonwealth, 289 SW 3d  213 (KY App 2009) involved a PBT that was 0.078.  The Court of Appeals obviously 
felt that the results should be admissible as it showed blood alcohol content at 
the time of driving under the legal limit and was exculpatory. The Court looked 
at the title of KRS189A.104 and held that since there was no refusal and that no 
enhanced penalties were involved that the Statute did not apply. The number 
should have come in if the PBT satisfied Daubert.  The case was remanded for 
the District Court to conduct a Daubert hearing (509 US 579(1993)). Nothing else 
has been reported on that case. 

          Elery vs. Commonwealth, 368 S.W.  3d 78 (Ky. 2012) opened the door for 
the defense to admit a PBT result less than 0.08. This case is a murder trial which 
involved a number of statements that the Defendant made during 
interrogations. The Defendant wanted to put in the PBT to show that he was 
impaired when the statements were made. The PBT was 0.283, about 3 ½ times 
the legal limit for DUI.  The Elery Court agreed with the Court of Appeals (Stump) 
reading of KRS 189A.104 at least in the context of a non-DUI criminal case in 
which the Defendant seeks to admit the results of PBT as part of his defense.  
Elery goes on to say that the Statute, KRS 189A.104 is designed to limit the 
Commonwealth’s proof in DUI cases so as to require proof by the best tests 
available, not to limit a Defendant’s proof in any criminal case in which alcohol 
may be factor in his defense. That is, the commonwealth must use the 
intoxilizer, not a PBT to convict. The Statute should not be a bar to the 
Defendant in presenting a defense. 

            In spite of the fact that Elery talks about non- DUI criminal cases, the 
Court’s opinion would suggest that the PBT may be admissible as part of the 
Defendant’s defense.  Remember, that the PBT does not safeguard issues which 
would make the result higher such as interference from other volatile 
compounds, and mouth alcohol.  

               We need to begin trying to place PBT results which are favorable to the 
defense into evidence at trial and in suppression hearings using the arguments 
set forth in these cases.   

 

All of Z’s DUI articles are 
on the web page in the 
Members-Only section. 

Check them out to 
ensure you have the 

latest info on DUI 
litigation.

 

mailto:wzevely@aol.com
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Amicus Curiae Committee Report 
Larry Simon can be reached at larrylawyerguy@aol.com and  

Maureen Sullivan at sullivanappellatelaw@yahoo.com 
 

 The KACDL Amicus Curiae Committee has been particularly active recently in filing amicus curiae briefs in the Kentucky 

Supreme Court.  

 Our most recent request for leave to file accompanies that of the National Bar Association and the NAACP in the pending 

certification of law appeal in Commonwealth v. James Doss, Case No. 2015-SC-00018. As you may very well be aware, this appeal 

by the Jefferson County Commonwealth’s Attorney concerns the ruling of Jefferson Circuit Court Judge Olu Stevens that prevented 

the swearing of an all-white jury in the criminal trial of an African-American criminal defendant, in the absence of any claim that 

the prosecutors violated Batson. 

 This important issue regarding a defendant’s right to a jury representing a fair cross-section of his or her community 

overshadows all the drama surrounding the out-of-court conduct of the trial court judge who made the ruling. 

 KACDL joins the Defendant Doss’s lawyers with the Louisville Metro Public Defender’s Office in challenging the 

prosecutors’ position that a trial court has no discretion to protect a criminal defendant’s right to fairness and impartiality in the 

jury selection process in the absence of government lawyers’ purposeful exclusion of minority jurors. 

 Maureen Sullivan, who serves our organization on the KACDL amicus curiae committee, did the majority of the work 

preparing this brief. Maureen also wrote KACDL’s amicus brief in James A. Sneed v. Hon. Rodney Burress, 2015-SC-000169. In 

Sneed, KACDL Board member Julie Kaelin has appealed the Court of Appeals’ denial of a writ of prohibition after the Bullitt Circuit 

Court granted the Commonwealth a mistrial. The trial court ruled that statements in opening argument regarding the 

prosecuting witness’s medical records violated Moss v. Commonwealth, 949 S.W.2d 579 (1997). That case is still pending.        

 

SUPREME COURT OF KENTUCKY 

CASE NO. 2015-SC-000018 

 

COMMONWEALTH OF KENTUCKY                APPELLANT 

 

 

VS.     On Motion for Certification of Law 

     Jefferson Circuit Court, Division Six 

Indictment No. 13-CR-2070-003 

     Hon. Olu A. Stevens, presiding  

 

JAMES DOSS          APPELLEE   

______________________________________________________________________________ 

 

BRIEF AMICUS CURIAE 

OF THE KENTUCKY ASSOCIATION OF CRIMINAL DEFENSE LAWYERS  

IN SUPPORT OF APPELLEE 

______________________________________________________________________________ 

 

       Respectfully submitted,  

    

KENTUCKY ASSOCIATION OF   CRIMINAL 

DEFENSE LAWYERS 

 

mailto:larrylawyerguy@aol.com
http://us.f507.mail.yahoo.com/ym/Compose?To=sullivanappellatelaw@yahoo.com&YY=96709&order=down&sort=date&pos=0&view=a&head=b
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ERWIN L. LEWIS 

President 

LARRY D. SIMON 

Amicus Committee Chair 

222 South First Street, Suite 307 

Louisville, Kentucky 40202 

(502) 589-4566 

 

CERTIFICATE OF SERVICE 

 

 I hereby certify that a copy of the foregoing was this 12th day of February, 2016, mailed to Dorislee 

Gilbert, Special Assistant Attorney General, 514 West Liberty Street, Louisville, KY 40202; Daniel Goyette, 

Cicely Jaracz Lambert, Sean Thomas Pharr, Counsel for Appellee, 719 West Jefferson Street, Louisville, KY 

40202; Honorable Olu A. Stevens, Jefferson Circuit Judge, 700 West Jefferson Street, Louisville, KY 40202; 

Honorable Andy Beshear, Attorney General, Office of Criminal Appeals, 1024 Capital Center Drive, 

Frankfort, KY 40601; Henry G. Gyden, Co-Counsel for Amici Curiae NBA and NAACP, 1228 East 7th 

Avenue, Suite 200, Tampa, FL 33605; and Stanford Obi, Co-Counsel for Amici Curiae NBA and NAACP, 

Stanford Law Office PLLC, 1200 Envoy Circle, Suite 1203, Louisville, KY 40299.      

     

      _______________________________   

     LARRY D. SIMON   
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ARGUMENT 

 

 THIS COURT SHOULD AFFIRM THE RULING OF THE JEFFERSON CIRCUIT COURT.  

 

Introduction 

 

Race discrimination within the courtroom raises serious questions as to the 

fairness of the proceedings conducted there. Racial bias mars the integrity of the 

judicial system and prevents the idea of democratic government from becoming 

a reality. 

 

Edmonson v. Leesville Concrete Co., 500 U.S. 614, 628 (1991). 

 Despite its storied history, this is not a difficult case. The Jefferson Circuit Court, Division Six, called 

for 41 prospective jurors in a case involving Appellee James Doss, an African-American defendant. When the 

venirepersons arrived, all but one were white. The defense objected, and the court overruled the objection. The 

one African-American juror was stricken in the random drawing after jury selection. The thirteen jurors 

empaneled to hear the case were all white. On defense’s renewed motion, the Court dismissed the jury, and 

called for another venire. A jury was again empaneled, and the parties tried the case. Mr. Doss was acquitted. 

The Commonwealth sought certifications of law, alleging that it was penalized by the Court’s action.   

The Constitutional Standard 

 The Sixth Amendment guarantees that an accused has the right to “a speedy and public trial, by an 

impartial jury of the State and district” where the crime was committed. U.S. Const., Amdt. VI. This guarantee 

applies to the several States through the Fourteeenth Amendment. U.S. Const., Amdt. XIV, § 1.  

 This principle was first applied to citizens of color in Strauder v. West Virginia, 100 U.S. 303, 306–07 

(1879), abrogated on other grounds by Taylor v. Louisiana, 419 U.S. 522 (1975). In Strauder, an African-

American man was convicted of murder by an all-white jury, because African-Americans were not allowed to 

serve as jurors in West Virginia. The United States Supreme Court held that banning African Americans from 

serving as jurors was unconstitutional under the Equal Protection Clause. 

 Jurors must be selected from “a fair cross-section” of the community. Holland v. Illinois, 493 U.S. 474, 

480 (1980), quoting Taylor v. Louisiana, 419 U.S. at 528.   

The cross-sectional requirement serves three important purposes: First, when the 
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racial composition of the jury generally reflects that of the community, the jury’s 

verdict is likely to be viewed as a legitimate expression of the community. 

Second, broad community participation on juries educates the public on the 

mechanisms of the criminal justice system, and allows them to exercise some 

control over the process, thereby increasing public confidence and respect for 

the government. Third, a jury that is drawn from a fair cross-section of the 

community protects defendants’ rights because when jurors that span racial, 

gender, and class lines are brought together, the result is a “diffused 

impartiality.” The emphasis on diffused impartiality is a recognition that “in a 

heterogeneous society, no person[] is truly impartial, unbiased, or unprejudiced.” 

Therefore, the focus is shifted from the impartiality of any one juror to that of 

the jury as a whole. A diverse jury is more likely to be impartial because the 

biases of any one member are balanced against those of the rest of the group. 

 

Hilary Weddell, “A Jury of Whose Peers?: Eliminating Racial Discrimination in Jury Selection Procedures,” 

Boston College Journal of Law & Social Justice, 33:453, 468-469, 

http://lawdigitalcommons.bc.edu/cgi/viewcontent.cgi?article=1047&context=jlsj, quoting Hiroshi Fukurai & 

Richard Krooth, Race in the Jury Box: Affirmative Action in Jury Selection at 133 (Austin T. Turk ed., 2003).  

 One does not have the right, then, to a petit jury made up of one’s own race, ethnicity, sex, economic 

status, or the like. Selecting a petit jury from a “fair cross-section of the community” is the most practical 

solution in a heterogeneous world, as well as being the constitutional standard.  

 The main avenue of relief from potential prosecutorial misconduct currently available is a challenge to 

the prosecution’s strikes of African American venirepersons under the standard outlined in Batson v. Kentucky, 

476 U.S. 79 (1986).   

 However, this does not cover the situation at bar, wherein there were effectively no African-Americans 

to strike. As of 2014, the population of Jefferson County, Kentucky, was 21.5% African-American. 

http://quickfacts.census.gov/qfd/states/21/21111.html ; Brief of Amici Curiae NBA and NAACP at 13. Only 

one juror of the 41, or 2.4% of the panel, was African-American—and he was stricken in the random draw.    

 When the criminal defendant is faced with such a jury, as the Brief of amici curiae NBA and NAACP 

points out, it does not matter to him or her whether the failure of the court system to provide a fair cross-section 

of the community on the jury panel is due to discriminatory practices or due to some random procedure. The 

result is still the same. See Brief of Amici Curiae NBA and NAACP at 7.    

http://lawdigitalcommons.bc.edu/cgi/viewcontent.cgi?article=1047&context=jlsj
http://quickfacts.census.gov/qfd/states/21/21111.html
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The Reality of Discriminatory Jury Practices 

 In the 137 years since Strauder v. West Virginia, remarkably little progress has been made in assuring 

that Americans of color have the right to trial by a jury of even a fair cross-section of their communities. See, 

e.g., Miller-El v. Dretke (Miller-El II), 545 U.S. 231, 268-69 

(2005) (Breyer, J., concurring) (citing eight studies and anecdotal reports detailing widespread race 

discrimination in jury selection). The Alabama-based Equal Justice Initiative’s seminal study Illegal Racial 

Discrimination in Jury Selection: A Continuing Legacy (Equal Justice Initiative, August 2010, 

http://www.eji.org/files/EJI%20Race%20and%20Jury%20Report.pdf), based on two years’ research and 

hundreds of interviews in eight Southern states, found inter alia that  

 racially biased use of peremptory strikes and illegal racial discrimination in jury selection 
remains widespread, particularly in serious criminal cases and capital cases; 

 

 hundreds of people of color called for jury service have been illegally excluded from juries after 
prosecutors asserted pretextual reasons to justify their removal. 

 

 prosecutors have struck African Americans from jury service because they appeared to have 
“low intelligence,” wore eyeglasses, walked in a certain way, dyed their hair, and countless 
other reasons that the courts have rubber-stamped as “race-neutral.” 

 

 some district attorney’s offices explicitly train prosecutors to exclude racial minorities from 
jury service and teach them how to mask racial bias to avoid a finding that anti-discrimination 
laws have been violated… 

 

 many defense lawyers fail to adequately challenge racially discriminatory jury selection 
because they are uncomfortable, unwilling, unprepared, or not trained to assert claims of racial 
bias… 

 

See summary, http://eji.org/raceandpoverty/juryselection.  

 Moreover, recent American history has illustrated “the cost of ignoring the apparent unfairness of court 

decisions made by all white juries,” both in terms of overturned decisions and in terms of the eroding credibility 

of the jury system, racial backlash, and violence in the community.  See, e.g., Hiroshi Fukurai, “Social De-

Construction of Race and Affirmative Action in Jury Selection,” Berkeley J. African-American Law & Policy, 

4:17 (January 2009), http://scholarship.law.berkeley.edu/cgi/viewcontent.cgi?article=1037&context=bjalp; 

Illegal Racial Discrimination in Jury Selection: A Continuing Legacy at 38-41.   

http://www.eji.org/files/EJI%20Race%20and%20Jury%20Report.pdf
http://eji.org/raceandpoverty/juryselection
http://scholarship.law.berkeley.edu/cgi/viewcontent.cgi?article=1037&context=bjalp
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 Nor does this cry for fairness in jury selection come only from academe or the defense bar. On July 31, 

2015, an all-star list of former state and federal prosecutors, including former United States Attorney Joseph 

diGenova of Washington, D.C., former Los Angeles County (California) District Attorney Gil Garcetti, and 

the novelist Scott Turow, filed a brief amici curiae before the United States Supreme Court in the case of 

Foster v. Chatman, No. 14-8349.   Foster is distinguishable from this case because it involves especially 

blatant Batson violations in a capital case. It is significant to this Court nonetheless because the amici addressed 

jury selection in terms of prosecutorial standards:  

It should be self-evident that a prosecutor’s fulfillment of his or her function 

depends not only on seeking a conviction but on upholding constitutional 

principles and maintaining the public’s faith in the rule of law—a charge in 

which there is no place for race discrimination. See Batson, 476 U.S. at 87 

(“Selection procedures that purposefully exclude black persons from juries 

undermine public confidence in the fairness of our system of justice.”). When 

prosecutors discriminate in the selection of jurors, they violate the Constitution 

and abdicate their responsibility to the public. 

 

Foster v. Chatman, No. 14-8349, Brief for Amici Curiae, 07/31/2015, at 17-18. 

 The record here indicates that the Circuit Court initially was not interested in disrupting a venire in 

order to get more people of color on the jury. However, once the panel was set and all jurors were white, the 

Circuit Court used the only legal avenue open to it to attempt to get a jury closer to a “fair cross-section” under 

Holland to maintain the constitutional credibility of the trial. Your amicus submits that it was well within the 

discretion of the Circuit Court to dismiss the panel and call another group of jurors.   

CONCLUSION 

 Your amicus, KACDL, respectfully requests that this Honorable Court answer the questions certified 

in accordance with the United States and Kentucky Constitutions and applicable case law, and above all that 

this Court find that it was within the Circuit Court’s discretion to dismiss the jury panel and call a new one in 

order to meet the standard of Holland v. Illinois, 493 U.S. 474, 480 (1980), and Taylor v. Louisiana, 419 U.S. 

522 (1975).       Respectfully submitted,    

     KENTUCKY ASSOCIATION OF CRIMINAL DEFENSE LAWYERS 
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Miranda v. Arizona as Applied in Kentucky 
Brian Scott West can be reached at brianscott.west@ky.gov 

The United States Supreme Court’s decision in Miranda v. Arizona, 384 U.S. 436 (1966) turns 
fifty years old this year.  In celebration of this monumental case, throughout 2016 KACDL will 
publish articles in each newsletter about how the Miranda decision has been interpreted in 
Kentucky.   

 “You have the right to remain silent.  Anything you say can and will be used against you in a 
Court of law.  You have the right to an attorney, and have an attorney present during questioning.  If 
you cannot afford an attorney, one will be provided to you.” 

 The above paraphrase from the Miranda case is known to virtually every man, woman and 
child who has ever watched police shows over the past fifty years.  From Dragnet, Adam 12 and The 
Streets of San Francisco, all the way up through the CSI, NCIS and Law & Order series of dramas, the 
list of rights flows right off the tongue of the viewer.  It is almost as recitable as the pledge of allegiance 
to the flag, isn’t it?  And yet, an August 5, 2001 article by the American Psychological Association reports that the right to remain 
silent is “not understood by many suspects.”   A survey conducted by Richard Rogers, Ph.D., a psychology professor at the University 
of North Texas, that was completed by 119 college undergraduate students and 149 pretrial defendants at jails in Texas and 
Oklahoma showed that thirty-one percent (31%) of the defendants and thirty-six percent (36%) of the undergraduates wrongly 
believed that their silence could be used as incriminating evidence at trial.  (See “Right to Remain Silent Not Understood by Many 
Suspects,” http://www.apa.org/news/press/releases/2011/08/remain-silent.aspx.)  This understanding is not limited to just 
students or criminal defendants, either; many police officers, prosecutors, and yes, even criminal defense counsel are not fully 
aware of the ramifications of the warnings.  

 No wonder, then, that convictions continue to be reversed because of misunderstandings of how the Miranda rules 
operate.  An example of this was recently illustrated in the Kentucky case of Bartley v. Commonwealth, 445 S.W.3d 1 (Ky. 2014), 
where the Kentucky Supreme Court reversed a conviction after the accused’s silence was used against her in a court of law.  

 In Bartley, the defendant was convicted of second-degree manslaughter for killing her husband and was sentenced to 8 
years in prison.  During her trial, the trial court had admitted into evidence a recorded conversation between the defendant and a 
police detective in which the defendant was repeatedly silent in the fact of accusatory questions.  This interview took place inside 
a police car, about a month after the murder, when the police detective was at her residence in response to an event that had 
occurred that very day.  The defendant was read her Miranda warnings, and indicated that she would speak with the detective, 
but only about the events which occurred that day, not the day of the murder a month earlier.  The detective said he understood 
the limited scope of the conversation.  During the conversation, however, the Detective began asking pointed questions about her 
involvement in her husband’s murder, including where she kept her gun, what time she left for her daughter’s house on the day  
before the husband’s body was found, etc. 

 At trial, the Commonwealth sought to introduce the entirety of the tape, including the portions concerning her 
unwillingness to talk about anything other than the events of the day. The defense argued that introduction of the entire tape 
would impermissibly allow the Commonwealth to comment on her right against self-incrimination under the Fifth Amendment and 
Kentucky Constitution Section 11.  Nearly the entirety of the tape was admitted, including the portions relating to her silence in 
response to questions, and her insistence on remaining silent as to questions regarding the murder.  In reversing, the Supreme 
Court held: 

[W]e believe that the giving of Miranda warnings generally bars the use of any ensuing silence. When an accused 
receives the Miranda warnings' implicit promise that any silence will not be used against her, it is fundamentally 
unfair and a violation of due process to then use that silence against her.  We believe this is true even where the 
Miranda warnings are given unnecessarily. Cf.  Doyle, 426 U.S. at 619 n. 9, 96 S.Ct. 2240 (discussing Johnson v. 
United States, 318 U.S. 189, 63 S.Ct. 549, 87 L.Ed. 704 (1943), in which the erroneous grant of a privilege “made 
it error for the trial court to permit comment upon the defendant's silence”). 445 S.W. 3d at 9. 

 In summary, Miranda not only stands for the proposition that “anything you say can and will be used against you,” it also 
stands for the proposition that “anything you do not say, cannot and will not be used against you.”   

Next Time:  What happens when a police officer, after giving Miranda warnings, promises that a given 
statement will be confidential? 

http://www.apa.org/news/press/releases/2011/08/remain-silent.aspx
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Diverse Coalition to Drive Common Sense  
Criminal Justice Reform in the Commonwealth 

Reforms will Save Tax Dollars, Help Economy and Make Communities Safer 

 

FRANKFORT, Ky. 
(January 13, 
2016) – Well-
established 
Kentucky 
business, 
economic, faith-
based and civil 
rights 
organizations 
announced  that 
they have formed 

a coalition – called Kentucky Smart on Crime – to advocate common sense criminal justice 
reforms in the Commonwealth. 
  
 
The coalition consists of the Kentucky Chamber of Commerce, ACLU of Kentucky, Catholic 
Conference of Kentucky, Kentucky Council of Churches, Bluegrass Institute for Public Policy 
Solutions, Kentucky Center for Economic Policy and Kentucky Association of Criminal Defense 
Lawyers. 
  
“To see groups that are often on opposing sides in public policy matters come together to 
support this common cause is a testament to the significance and urgency criminal justice 
reform has taken in this country,” Kentucky Smart on Crime spokesman Russell Coleman said. 
  
Coleman has an extensive background in law enforcement and prosecution, serving under two 
Attorneys General and working as an FBI special agent. He was temporarily assigned to the 
National Joint Terrorism Task Force and volunteered for a 2007 assignment in support of 
Operation Iraqi Freedom.  
  
The new coalition will focus much of its efforts during the 2016 General Assembly on policies 
that facilitate reentry into society after individuals who have been incarcerated have served 
their time and paid all restitution and associated costs.  
  
“Removing government-imposed barriers to reentry saves tax dollars, helps our economy and 
keeps our communities safer,” Coleman said. “When these individuals can’t get jobs or 
reintegrate into their communities, they very often return to crime, return to harming victims, 
return to prison and become a burden on taxpayers.” 
  
The coalition is expected to support legislative reform that would allow individuals to seek to 
have certain Class D felonies expunged after a period of time. Almost 100,000 Kentuckians 
could benefit from such legislation. 
  
“We strongly support efforts on the felony expungement issue because Kentucky employers 
need access to the tens of thousands of low-level, non-violent offenders who have turned their 
lives around,” Kentucky Chamber President and CEO Dave Adkisson said. “We look forward to 
working with other groups to craft a bill we can all support.” 
  

KACDL Benefits 

 Newsletter with 

criminal justice 
news and litigation 
tips from criminal 
practitioners 

 List Serv to ask 

questions and 
receive advice 
from members 

 Litigation Bank 

with sample 
motions and 
orders 

 Members Only 

Section of Web 

Page with Z’s DUI 
Tips 

 CLE Litigation 

Programs Annual 

Conference, June 
Regional Programs 
with Legislative 
Update, Federal 
Practice; Ethics, 
Winning DUI cases 

 Assistance with 

tuition to National 

Criminal Defender 
College in Macon 
and the Dayton 
Trial Practice 
program for 3 
members 

 Advocacy on 

Criminal Laws in 

KY General 
Assembly 
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Progressive organizations like the ACLU of Kentucky, which has been instrumental in forming the coalition, have worked for years 
to advance simple, straightforward reforms that better align the criminal justice system with American values of fairness and 
justice, ACLU-KY Program Director Kate Miller said. 
  
“Felony records erect unnecessary barriers to housing, education, employment and civic participation, which are all essentials for 
stability, and stability is an important step toward stronger, safer communities across the Commonwealth,” she said.  
  
For decades, the Catholic bishops of the United States, along with many other voices in the faith-based community, have been 
calling for a justice system that emphasizes not only punishment but also restoration and rehabilitation, Catholic Conference of 
Kentucky Executive Director Jason Hall said. 
  
“When someone has committed a non-violent crime and served his or her time, it is entirely counterproductive to saddle that 
individual with a permanent inability to find a good job and prevent them from being fully restored to the community,” he said. 
  
Kentucky’s two prominent think tanks both joined the coalition. Both groups – the Bluegrass Institute for Public Policy Solutions 
and Kentucky Center for Economic Policy – support efforts that help former low-level offenders find jobs and become productive 
citizens. 
  
"Our coalition's efforts will save taxpayer dollars, remove obstacles for individuals who need and deserve that help, open up new 
workforce opportunities for businesses and support policymakers who want to do the right thing,” Jim Waters, president of the 
free-market think tank Bluegrass Institute, said. “It's good policy and good politics combining to make a real difference." 
  

To learn more about the coalition, visit www.kysmartoncrime.com or follow us on social media. 

 

Bill to Safely Reduce Incarceration Costs Introduced by Representative Brent Yonts 
 

FRANKFORT, Ky. (February 16, 2016) Our Commonwealth’s criminal justice facts are straightforward. 
Kentucky’s crime rate is declining. The state’s incarceration rate rises. More people incarcerated costs 
taxpayers an enormous amount of money. If nothing changes, the costs of incarceration for counties and 
the state will increase in 2016. In 2016, there are common sense ways to safely reduce county and state 
incarceration cost by millions of dollars. HB 412 http://www.lrc.ky.gov/record/16RS/HB412.htm will 
safely reduce incarceration costs by 

  

1. Establishing a Gross Misdemeanor level of offense for serious non-violent offenses that should 

not be punished as a felony. Its characteristics include: presumptive probation; potential 

sentence up to 24 months; treated as state prisoners so counties do not bear the cost. Offenses 

included in this new classification are Criminal Possession of a Forged Instrument, 2nd Degree 

(under $500), Forgery, 2nd Degree (under $500), and Flagrant Nonsupport. 

2. Establishing Earned Parole for non-violent offenders serving sentences for Class D felonies who 

do not commit violent disciplinary violations while incarcerated. 

3. Providing for Misdemeanant Jail Credits so those serving time for less serious offenses are given the same opportunities for 

release available to convicted felons. Jailers would be permitted to provide credits off of a sentence for good behavior, 

educational attainment and work programs. This will bring considerable savings to county jails that have an average cost of 

housing an inmate of $36.25 per day and up. 

4. Creating a standard that will lead to Consistent Pretrial Release Practices by requiring courts to have clear and convincing 

evidence that a person accused of a crime should be detained at county expense. This would allow for low and moderate risk 

people who do not have the cash for their bail and who are presumed innocent to be released prior to their trial. 

Representative Brent Yonts (D) 

House District 15, Hopkins 
(Part) Muhlenberg 

http://kacdl.net/cgi-bin/dada/mail.cgi/r/KACDLlistserv/599494679895/ed.monahan/ky.gov/
http://www.lrc.ky.gov/record/16RS/HB412.htm
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5. Allowing Discretionary Sentence Enhancements to empower members of the community who serve as jurors to determine 

the appropriate sentence for a repeat offender based on the facts of the individual situation rather than require lengthened 

sentences in every eligible case regardless of the facts. 

6. Ensuring implementation of Graduated Sanctions for probated individuals who commit technical non-violent violations of 

probation by requiring specific findings prior to ordering the individual to go to prison. 

There is growing bipartisan support for smarter approaches to public safety. Those seeking reforms include Newt Gingrich,  Van Jones, 
the Coalition for Public Safety,1 Grover Norquist,2 Right on Crime, Koch Industries Inc., ACLU, Law Enforcement Leaders to Reduce Crime 
and Incarceration, Kentucky Chamber of Commerce,3 Kentucky Smart on Crime.4 

Many organizations support Rep. Yonts HB 412. From Left to Right, Jason Hall, Catholic Conference of KY, J.C. Young, KY 
Magistrates and Commissioners Association, Rebecca DiLoreto, KACDL, Kate Miller, ACLU, Rev. Anthony Everett, KY Council of 
Churches, Kenny Colston, KY Center for Economic Policy, Tommy Turner, KY County Judge/Executive Association, Rev. Peggy 
Hinds, KY Council of Churches, Vince Lang, KY County Judge/Executive Association, Ashley Watts, Chamber of Commerce, Rep 
Yonts.  

 

Important progress has been made in safely reducing the increase in incarceration costs since 2011 but more reform is needed to 
eliminate the waste fully. HB 463 (2011) brought substantial savings while increasing public safety in Kentucky. More reforms are 
necessary to continue to reduce waste in the Kentucky criminal justice system safely.  

The HB 412 provisions are common sense ways to reduce waste in our jails and prisons and to accomplish this safely. These modest 
changes can take place in 2016 resulting in over $20 million in savings. These savings can be used for other pressing needs such as 
pensions, education, and mental health. 

 

                                                        
1 http://www.coalitionforpublicsafety.org/   
2 http://www.pewtrusts.org/en/research-and-analysis/collections/2014/11/justice-reinvestment-national-summit-sustaining-
success-maintaining-momentum   
3 The Leaky Bucket: Where we stand five years later 
http://www.kychamber.com/sites/default/files/Leaky%20Bucket%205%20Years%20Later_0.pdf  
4 http://kysmartoncrime.com/  

http://www.coalitionforpublicsafety.org/
http://www.pewtrusts.org/en/research-and-analysis/collections/2014/11/justice-reinvestment-national-summit-sustaining-success-maintaining-momentum
http://www.pewtrusts.org/en/research-and-analysis/collections/2014/11/justice-reinvestment-national-summit-sustaining-success-maintaining-momentum
http://www.kychamber.com/sites/default/files/Leaky%20Bucket%205%20Years%20Later_0.pdf
http://kysmartoncrime.com/
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MARK YOUR CALENDARS FOR FUTURE 
KACDL EDUCATION 

Leading criminal defense litigators teaching on the latest 
thinking 

2016 KACDL DUI Seminars 
Friday, April 29, 2016 at The Galt House Hotel 

Louisville, KY 
 

Friday, August 26, 2016 at the Boone County Justice 
Center, 3rd Floor, Grand Jury Room 

Burlington, KY 
 

2016 KACDL Video Seminar Series 
June, 2016, Statewide 

 
2016 KACDL Annual Conference 

November 4, 2016 at the Galt House Hotel 
Louisville, KY 

 

Executive Director’s Column 
Heather Drake, Executive Director, can be reached at director@kacdl.net 

 

This newsletter contains details about so many opportunities for KACDL members.   I am 
including details about both the 2016 KACDL Advanced DUI Seminar to be held April 29th at 
the Galt House and Louisville and the 2016 KACDL Video Seminar and Legislative Update that 
will be held during June at various locations around the state.  The DUI Seminar is always 
highly sought after and well-attended.  KACDL Board Members Wil Zevely and Jerry Cox 
work so hard to plan this event and bring nationally-respected DUI experts to Kentucky.  This 
is one CLE event that you really don’t want to miss if representing DUI cases is part of your 
practice.  The video seminar provides a chance for CLE credit while remaining close to home 
for many KACDL members.   

All of the benefits of KACDL are only open to members.  KACDL members receive  
reduced rates to all of our trainings – enough to pay for your entire membership.  Our 
members-only ListServ and part of our website are two examples of the potential 
networking opportunity available to you as a KACDL member.  Membership Invoices for 
2016 went out in January.  I have spent the past year organizing KACDL’s membership.  

 If you did not receive an invoice for 2016 or have not been receiving training flyers by mail, then I probably don’t have your updated 
address.  Email it to me so you will continue to receive communication from KACDL.  Another benefit KACDL provides to members is 
the opportunity to apply for a scholarship to attend either the Public Defender Trial Advocacy Program at the University of Dayton 
Law School, in memory of our valued member Mark Stanziano, or the National Criminal Defense College in Macon, Georgia.  KACDL’s 
scholarship pays for half of the tuition and room and board.  All applications have been submitted for this year, but if you are 
interested in attending next year, please keep the application below.  It is a great opportunity.   

Remember, KACDL Members are ALWAYS 
welcome at Board Meetings!  See our 
2016 Board Meeting Schedule Below. 

 
 

Thursday, April 28th, 4:00 PM 
Patrick Renn’s Office, 600 West Main, Louisville 

 
 

Friday, July 29th, 4:00 PM 
David Ward’s Office, Winchester 

 
 

Thursday, November 3rd, 4:00 PM 
The Galt House, Louisville 
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KACDL Application for Scholarship to the Public Defender Trial Advocacy Program at the University of Dayton Law School 

 
Name_____________________________________________________________________________ 
 
Address____________________________________________________________________________ 
 
Phone #____________________________________________________________________________ 
 
E-Mail Address_______________________________________________________________________ 
 
How long have you been a member of KACDL?_____________________________________________ 
 
How have you been involved with KACDL?_________________________________________________ 
 
What kind of law practice do you have?___________________________________________________ 
 
What percent of your practice involves defending citizens who have been accused of a crime?_______ 
 
What experience do you have with criminal defense?________________________________________ 
 
___________________________________________________________________________________ 
 
Have you been a public defender, and if so, for how long?____________________________________ 
 
Why do you want to go to the Public Defender Trial Advocacy 
Program?___________________________________________________________________________ 
 
___________________________________________________________________________________ 
 
____________________________________________________________________________________ 
 
What do you hope to gain professionally from going to the Public Defender Trial Advocacy 
Program?____________________________________________________________________________ 
 
____________________________________________________________________________________ 

____________________________________________________________________________________ 

____________________________________________________________________________________ 

You must attach a brief article on the topic of the constitutional right to present a defense.  Please attach any letters of 

support to this application. 
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APPLICATION FOR KACDL SCHOLARSHIP TO NCDC 
 
Name_____________________________________________________________________________ 
 
Address____________________________________________________________________________ 
 
Phone #____________________________________________________________________________ 
 
E-Mail Address_______________________________________________________________________ 
 
How long have you been a member of KACDL?_____________________________________________ 
 
How have you been involved with KACDL?_________________________________________________ 
 
What kind of law practice do you have?___________________________________________________ 
 
What percent of your practice involves defending citizens who have been accused of a crime?_______ 
 
What experience do you have with criminal defense?________________________________________ 
 
___________________________________________________________________________________ 
 
Have you been a public defender, and if so, for how long?____________________________________ 
 
Why do you want to go to NCDC?________________________________________________________ 
 
___________________________________________________________________________________ 
 
____________________________________________________________________________________ 
 
What do you hope to gain professionally from going to NCDC?_________________________________ 
 
____________________________________________________________________________________ 

____________________________________________________________________________________ 

____________________________________________________________________________________ 

You may supplement this application with letters in support.  Please attach any letters of support to this application. 
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Biological Parents Can Be Held Criminally Responsible if They Receive Money 
from More Than One Prospective Adoptive Parent(s) or Agencies 

Karen Maurer can be reached at karen.maurer@ky.gov 

 

 The Kentucky Supreme Court rendered its decision in Commonwealth v. Michael Young and Janie Young, -- 
S.W.3d -- (December 17, 2015) (a Petition for Modification on a separate issue is presently before the Court but does 
not affect the holding presented here).  In the summer of 2009, the Youngs were expecting their fifth child.  They 
were raising three boys and had given up a fourth child for adoption to Jeff and Tracie Scholen.  Believing the fifth 
child was another boy, the Youngs contacted Act of Love Adoption Agency in Boston, Massachusetts in September of 
2009 about placing this baby for adoption.  After completing initial paperwork with the agency, they received 
payments in varying amounts totaling approximately $4,000 between October 2009 and February 2010 for prenatal 
expenses. 
 At some point, the Youngs also began discussing adoption of this child with the Scholens.  Since the Scholens 
had previously had a successful adoption with the Youngs, they also decided to potentially adopt this child, and 
began making prenatal expense payments to the Youngs in October of 2009, providing them with $6,002.99 in 
expenses, and paid $1,000 to the Youngs’ attorney and $974 to their own attorney, through February 2010. 
 The Scholens did not know that the Youngs had contacted another party about possible adoption of the child 
or that the Youngs had received money from that party until Janie Young left several voicemail messages with the 
Scholens.  In the last voicemail message, Janie Young explained that the baby had been born, was a girl, and that the 
Youngs had decided to keep the baby. 
 The Scholens reported these events to the Kentucky State Police and the Youngs were charged with theft by 
deception.  They were then indicted by the Lawrence County grand jury. 
 The Youngs filed a motion to dismiss, arguing that the indictment failed to state a crime because the money 
they had received from the Scholens was a gift, and if they received any money that was not a gift, such constituted 
an illegal transaction which the court could not enforce.  The trial court denied the motion stating that the money 
provided by the Scholens was a gift, but that the acts of the Youngs in failing to disclose materially relevant 
information to the Scholens were substantial and supported a prosecution for theft by deception. 
 The Court of Appeals reversed the trial court and held that the charges should have been dismissed because 
no crime occurred.  The Kentucky Supreme Court granted review on this issue of first impression in the 
Commonwealth. 
 After giving a rather exhaustive review of “the world of private consent adoptions,” the Supreme Court 
expressed concern that prospective adoptive parents, even after paying potentially unlimited expenses of the 
biological parents in the hope that an adoption will occur, they are nonetheless given no recourse in the statutes.  
The Court held that the Youngs were properly charged with theft by deception, KRS 514.040, because they could 
have “deceived” the Scholens by (1) intentionally creating or reinforcing a false impression and (2) intentionally 

preventing another from acquiring 
information that would affect his judgment 
about a transaction. 
 The Court held that the trial court 
was correct in finding that the 
Commonwealth stated enough in the 
indictment to proceed to trial, and that 
whether theft by deception occurred was a 
question for a jury. 
 
 
Please let the DPA Appeals Branch know if 

you have any questions. 

  

KACDL Contact Information: 
 

Heather Drake, Executive Director 
Email: director@kacdl.net 

(502) 594-1375 
P.O. Box 7582  

Louisville, KY 40257    

 
Listserv email: kydefenders@kacdl.net  

*YOU MUST BE A PAID MEMBER TO POST TO THE LISTSERV! 

       

www.kacdl.net 
 

 

mailto:karen.maurer@ky.gov
mailto:director@kacdl.net
mailto:kydefenders@kacdl.net
http://www.kacdl.net/
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2016 KACDL Legislative Update and Criminal Law 

Litigation Program 
4 hours CLE credit including 1 hour of ethics credit regional video program  

 
KACDL 2016 Regional Seminars… Advancing Your Criminal Law Capacity… Criminal Defense 

Experts providing timely information and real-world tools to represent your clients 
 

Kentucky Association of Criminal Defense Lawyers 
Advancing justice for Kentuckians, advocating on key liberty issues 

 
15 minutes – no CLE credit 
Introduction 
KACDL’s History and Value 

Ernie Lewis, KACDL President, Frankfort, KY 
 
45 minutes  
Jury Selection in Kentucky:  Getting from Bad to at least Average 

This session will discuss the Law on Jury Selection in Kentucky, How it is Often Done, Theme of Your Case, Metaphors 

and Analogies, Being Comfortable with Silence; Hand Gestures; Silent Communication, Try this at a Party:  Who, 

What, When, Where, Why, Describe, Explain, Leading Off and Your List:  How to Avoid Getting Shut Down by the 

Judge, Please Stop Telling Me Why This Won’t Work:  Overcome Your Fear, The Crossed Arms/Crossed Legs Juror, 

The Oversharer, Your Own Style 

David Ward, KACDL-President-Elect, Winchester, KY 
 

45 minutes  
Expungements: what you will and won't find in the statutes 
An overview of how to quickly tell if someone is eligible for expungement, and what to do if they're not. 
Julie Kaelin, Faulkner Kaelin, Louisville, KY 
 
45 minutes  
Civil consequences from the disposition of a criminal case 
A criminal defense lawyer should be aware of potential collateral consequences that arise from the disposition of a 
client’s criminal case. The outcome of a criminal case may affect a later civil lawsuit regarding the same incident 
when the client sues law enforcement officers or agencies for constitutional violations and related state claims such 
as false arrest, wrongful imprisonment, malicious prosecution and assault. 
 Larry D. Simon, KACDL Past-President, Simon Law Office, Louisville, KY 
 
60 minutes - ethics credit 
Tips for effective client communication 

Criminal defense lawyers are ethically obligated to communicate with their clients.  Effective client communication is vital to 
telling a client’s story.  This session will provide practical tips on how to improve attorney client communication, and fulfill their 
responsibilities under Rule 1.3, Communication, of the KY Rules of Professional Conduct. 

Amy Hannah, Louisville Public Defender Office, Louisville KY 
 
60 minutes  
2016 Legislative Update  
A review of the legislative activity of the 2016 General Assembly with implications for effective practice. 
Rebecca Ballard DiLoreto, KACDL legislative agent, Past-President, Lexington, KY 
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Presenters 
 
Rebecca Ballard DiLoreto practiced as a public defender with DPA for twenty-five years, beginning as a trial lawyer in Richmond, 
KY and then handling appeals. In 1996, she became the inaugural manager of DPA's Juvenile Post Disposition Branch. Thereafter, 
she directed the DPA Post-trial Division for ten years, then became the inaugural director of the DPA Lexington Public Defender 
Office. Upon retirement from DPA, she worked for over seven years for the Northern Kentucky Children’s Law Center. She is 
currently the Legislative Agent for KACDL and the Executive Director of the Institute for Compassion in Justice.  

 
Amy Hannah is currently a Division Chief in the Adult Trial Division. She has been with the 
Louisville Metro Public Defender's Office since June 2004. She graduated from American 
University in Washington, DC in 1996 with a Bachelor of Arts degree in Political Science. While 
at AU, she spent a semester living and studying in Merida, Venezuela. Ms. Hannah graduated 
from the University of St. Thomas School of Law in 2004. While at UST, Ms. Hannah worked in 
the Immigration Clinic representing clients seeking asylum. Ms. Hannah also worked as a law 
clerk at the Hennepin County Public Defender's Office where she worked on both juvenile and 
adult cases. Ms. Hannah was a Summer Intern in the Alexandria, Virginia Public Defender's 
Office. Ms. Hannah's experience with the Louisville Metro Public Defender's Office includes 

representing adult clients in both district and circuit court. Prior to becoming a Division Chief, Ms. Hannah was in the Capital Trial 
Division where she successfully represented clients facing the death penalty. In 2009, Ms. Hannah was awarded the Clarence 
Darrow Prodigy Award from the Kentucky Association of Criminal Defense Lawyers. She is also the recipient of two Walker 
Awards for excellence in advocacy that resulted in jury trial acquittals for clients charged with felony offenses. 
 

 
Louisville native Julie Kaelin has been practicing criminal defense in Jefferson and its surrounding 
counties for over ten years, first as a Staff Attorney in the Adult Division of the Louisville Metro Public 
Defender's Office, and then in private practice. She continues a commitment to indigent defense by 
participating in the conflict panels of various public defender agencies and by serving as Chair of the 
Louisville Bar Association's Public Interest Section, through which she trains other attorneys to handle 
expungements for those in need through the Legal Aid Society's volunteer lawyer program. She is also 
on the Board of the Kentucky Association of Criminal Defense Lawyers, and is licensed in federal 
court. She and her law partner, Karen Faulkner, practice in downtown Louisville on Armory Place, and 
have a particular interest in violent crimes, sex crimes, and domestic violence cases.  
 

 
Ernie Lewis is President of the Kentucky Association of Criminal Defense Lawyers.  He received his 
undergraduate degree from Baylor University in 1969, a Masters of Divinity from Vanderbilt 
University in 1973, and a Juris Doctoris (J.D.) from Washington University in 1977.  He was a VISTA 
Volunteer in Minnesota in 1970.  He was with the Department of Public Advocacy from 1976 until 
2008 in several different capacities, including appellate lawyer, local assistance branch manager, 
directing attorney of the Richmond Trial Office, and Regional Manager for the Central Kentucky 
Region.  He was appointed Kentucky Public Advocate in 1996, overseeing the statewide public 
defender system, and served in that capacity until 2008 when he retired from state government.  
Since 1985, he has been on the faculty of the National College of Criminal Defense located at 
Mercer Law School in Macon, Georgia. He served for two years as Chair of the American Council 
of Chief Defenders from 2006-2007. He has worked on indigent defense issues with various 

groups in Georgia, North Carolina, Minnesota, Texas, Ohio, Indiana, Tennessee, and Louisiana.  In 2000, he was named 
Outstanding Lawyer by the Kentucky Bar Association.   In 2007, he was given the Champion of Indigent Defense Award by the 
National Association of Criminal Defense Lawyers.  In 2008, he was given the Chief Justice’s Special Service Award.  He received 
the Department of Public Advocacy’s Professionalism and Excellence Award in 2003 and the Nelson Mandela Award in 2009.  He 
served as Legislative Agent for the Kentucky Association of Criminal Defense Lawyers from 2009-2015.  He is now active in 
teaching public defenders, consulting, and representing an occasional client. Since January of 2014, he has been serving as the 
Executive Director of the National Association for Public Defense.  He was one of the founding board members of KACDL, and is 
serving as the President of KACDL during 2016. 

 
 

https://www.google.com/imgres?imgurl=http://www.kacdl.net/images/ernie_lewis.jpg&imgrefurl=http://www.kacdl.net/&docid=v0X1qZbn2W8EZM&tbnid=AMu3KAXqOYuKgM:&w=200&h=210&ei=b5kyVI_vF4qzyATEvoKAAw&ved=0CAIQxiAwAA&iact=c
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Larry D. Simon After receiving a 
Bachelor of Arts (B.A.) from the 
University of Louisville in 1975 and Juris 
Doctorate (J.D.) from the University of 
Louisville School of Law in 1980, Simon 
served as an Assistant Commonwealth’s 
Attorney in Jefferson County through 
1985.  Since entering private practice he 
has defended people charged with 
criminal offenses in state and federal 

courts at trial, appellate and post-conviction levels, and litigated 
cases under 42 U.S.C. Section 1983, as well as other federal and 
state personal injury claims resulting from governmental 
misconduct or negligence.  In addition to his private practice, 
Simon has continuously served as appointed conflict counsel 
under the Criminal Justice Act in the U.S. District Courts for the 
Western District of Kentucky and the Southern District of Indiana, 
as well as conflict counsel for the Louisville-Jefferson County 
Public Defender Corporation and the Kentucky Department of 
Public Advocacy. Simon currently serves as President of the 
Kentucky Association of Criminal Defense Lawyers and is a 
member of the National Police Accountability Project. Previously 
Simon served as Chair of the Louisville Bar Association’s Criminal 
Practice Section and as a member of the LBA’s Committee on 
Professional Responsibility.  He was recognized as the LBA’s Pro 
Bono lawyer of the year in 1992. 
 

 

David M. Ward is a partner in 

the Winchester law firm of 

White, McCann & Stewart, 

PLLC where he has practiced 

since 2000.  He is a 1993 

graduate of The Ohio State 

University College of Law, holds 

degrees from the University of 

Minnesota and University of 

Kentucky, and currently serves 

as the First Vice President of 

KACDL.  David’s practice 

focuses on both civil and criminal litigation and he has 

tried over sixty (60) jury trials during his legal career 

including service as a Public Advocate in the late 1990s.  

An Iraq War veteran, he has served for over 28 years in 

the active and Reserve Army and is presently a Colonel 

and Staff Judge Advocate (general counsel) for the 63rd 

Regional Support Command in Mountain View, 

California.  David is married, has two children ages 10 

and 19, and resides in Richmond, Kentucky.  He used to 

be absolutely terrible at jury selection.  Now, well . . . 

we’ll see. 

  

Louisville – June 9, 1:00 – 5:00 
Faulkner Kaelin Law Office 
514 S. 5th Street, Suite 102 
 
Louisville – June 16, 12:30 – 4:30 
600 W. Main Street 
 
LaGrange – TBA 
 
Frankfort – June 3, 12:30 – 4:30 
DPA Main Office 
5 Mill Creek Park 
 
Lexington – TBA 
Imani Family Life Center 
 
Harlan – June 20, 1:30 -?? 
DPA Trial Office 
120 Professional Lane, 2nd Floor 
 
Pikeville – TBA 
 
Burlington – TBA 
 
Covington – June 10, 9:00 – 1:00 
Russel & Ireland Law Group, LLC 
726 Greenup Street 
 
Florence – June 16, 1:00 – 5:00 
6900 Houston Road 
Building 700, Suite 34 
 
Bowling Green – TBA 
917 College Street 
 
Glasgow – TBA 
 
Hopkinsville – June 3, 9:00 – 1:00 
Deatherage, Myers & Lackey 
701 S. Main Street 
 

CURRENT VIDEO  
SEMINAR LOCATIONS  

(LIST WILL BE UPDATED) 
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